July 11, 2006

DEPARTMENT OF ENERGY
OFFI CE OF HEARI NGS AND APPEALS

Appl i cation for Exception

Name of Case: Heating G| Partners, L.P
Date of Filing: April 12, 2006
Case No.: TEE- 0035

On April 12, 2006, Heating Ol Partners, L.P. (Heating Q)
filed an Application for Exception with the Ofice of Hearings
and Appeals (OHA) of the Departnent of Energy (DOE). In its
application, the firm requests that it be relieved of the

requi r ement to file For m El A- 782B, entitled
“Resellers/Retailers’ Mnthly Petroleum Product Sales Report,”
and Form EIA 821, entitled “Annual Fuel G and Kerosene
Report.” As expl ained below, we have determ ned the Heating

O | request shoul d be deni ed.
| . Background

The DOE's Energy Information Adm nistration (EIA) is authorized
to collect, analyze, and dissem nate energy data and other
information.® The EIA-782B and EI A 821 reporting requirenents
grew out of the shortages of crude oil and petrol eum products
during the 1970s. In 1979, Congress found that the |ack of
reliable information concerning the supply, demand, and prices
of petroleum products inpeded the nation's ability to respond
to the oil crisis. It therefore authorized the DOE to collect
data on the supply and prices of petroleum products. Thi s
information is used to analyze trends within petrol eum markets.
Summaries of the information and the analyses are reported by
EIA in publications such as "Petroleum WMrketing Monthly."
This information is used by Congress and state governnents to
project trends and to fornmulate national and state energy

115 U.S.C. § 772(b); 42 U.S.C. § 7135(b).



policies. Access to this data is vital to the nation's ability
to anticipate and respond to potential energy shortages.?

Form EIA-782B is a nonthly report, pursuant to which resellers
and retailers report the volume and price of sales of notor
gasoline, No. 2 distillates, and propane. 1In order to mnimze
the reporting burden, the EIA permts reporting firnms to rely
on reasonabl e estimtes.?

Form EIA-821 is a yearly report, pursuant to which fuel oil
distributors report sales volunes of fuel oil and kerosene.
Survey results are published in the EIA "Fuel O and Kerosene
Sales" report and in the "State Energy Data Report." These
materials are available to the general public as well as to the
petrol eum i ndustry. The data are also used by the DOE and
ot her government agencies in determning current and projected
fuel oil needs on a national, regional, and statew de basis

Again, in order to mnimze the reporting burden, the EIA
permits the reporting firns to rely on reasonabl e estimtes.*

El A designates sone conpanies as “certainty” firnms. A conpany
is designated as such because it either (a) sells five percent
or nore of a particular product sales category in a state in
which it does business, or (b) does business in four or nore
st at es.

Al certainty firns are included in the survey sanple on a
continuing basis because of their inpact on the market. El A
exam nes the data that these conpanies submt nore closely and
considers the data nore instructive in gauging market trends
than data submitted by smaller firns. The continuity of the
surveys cannot be maintained by replacing a certainty firmwth
a simlar conmpany since all conpanies of this kind are already
survey participants.

1. Exception Criteria

OHA has authority to grant exception relief where the reporting
requi renment causes a “special hardship, inequity, or wunfair

2 See H.R Rep. NO. 373, 96th Cong., Ist Sess., reprinted in 1979 U S. Code
Cong. & Adnmin. News 1764, 1781 (H R Report 373).

3 Form EIA-782B stipulates that the firm nust make a good faith effort to
provi de reasonably accurate information that 1is «consistent wth the
accounting records maintained by the firm The firm nmust alert the EIA if
the estimates are later found to be materially different from actual data.

4 See Section 7 of the General Instructions to Form El A- 782B.



distribution of burdens.”® Since all reporting firnms are
burdened to sonme extent by reporting requirenents, exception
relief is appropriate only where a firmcan denonstrate that it
is adversely affected by the reporting requirenent in a way
that differs significantly fromsimlar reporting firnms.

The followi ng exanples illustrate sonme of circunstances that
may justify relief from the reporting requirenent. V¢ have
granted exceptions where: the applicant’s financial condition
IS so precarious that the additional burden of neeting the DOE
reporting requirements threatens its continued viability;® the
only person capable of preparing the report is ill and the firm
cannot afford to hire outside help;’ extreme or unusual
circumstances disrupt a firms activities;® a conbination of
factors render the reporting requirenment an undue burden.®

On the other hand, when considering a request for exception
relief, we must weigh the firms difficulty in conplying with
the reporting requirenent against the nation's need for
reliable energy data. I nconveni ence al one does not constitute
a hardship warranting relief.?° Nei t her does the fact that a
firmis relatively small or that it has filed reports for a
nunber of years constitute grounds for exception relief. | f
firms of all sizes, both large and small, are not included, the
estimates and projections generated by the EIA' s statistical
sanple will be unreliable. !

Certainty firms are of great inportance to the accuracy of the
data sanples Dbecause of the size and extent of their

542 U.S.C. § 7194(a); see also 10 C.F.R § 1003.25(b)(2).

6 Mco OI Co., 23 DCE T 81,015 (1994) (firm lost one nillion dollars over
previous three years); Deaton Ol Co., 16 DOE T 81,026 (1987) (firm in
bankr upt cy) .

7 S&S Ol & Propane Co., 21 DOE T 81,006 (1991) (owner being treated for
cancer); Mdstream Fuel Serv., 24 DOE T 81,023 (three nonth extension of
time to file reports granted when two office enployees sinultaneously on
maternity |leave); Eastern Petroleum Corp., 14 DOE Y 81,011 (1986) (two
nmonths relief granted when conputer operator broke wist).

8 Little River Village Canpground, Inc., 24 DOE § 81,033 (1994) (five nonths
relief because of flood); Uilities Bd. of Citronelle-Gas, 4 DOE § 81, 205
(1979) (hurricane); Meier Ol Serv., 14 DOE f 81,004 (1986) (three nonths
where disruptions caused by installation of a new conputer system |eft
firm s records inaccessible).

° vard O Co., 24 DOE Y 81,002 (1994) (exception relief for 10 nonths was

grant ed wher e per sonnel short ages, fi nanci al difficulties, and
adm nistrative problens resulted from the long illness and death of a
partner).

0 @ enn W Wagoner Ol Co., 16 DCE Y 81,024 (1987).
1 Mulgrew. O Co., 20 DOE § 81,009 (1990).



operations.*® Accordingly, in order for a certainty firm to
receive an exception, the firm nust nake a conpelling show ng
that the filing requirenent inposes a “special hardship,
inequity, or unfair distribution of burdens.”

I11. The Heating QI Application for Exception

Heating O filed its exception application in April 2006.%3
Based upon a review of the Heating O application, we
concluded that there was not sufficient information to permt
us to act favorably on the request. Therefore, we contacted
Heating Ol to give the firm an opportunity to discuss the
request.® In a June 14, 2006 letter, Heating O suppl enented
its application.®

Heating Ol is a privately-owned seller of petroleum products
headquartered in Darien, Connecticut. Heating Gl has filed
Form El A-782B each nonth since 1997.'® The firmhas also filed
Form EIA-821 on an annual basis since 1995.'7  According to
Heating G|, these reporting requirenents together present an
undue burden.'® Heating O| states that the firmentered Chapter
11 reorgani zation in Septenber 2005.'° The firm states that its
adm nistrative staff has lost vital personnel due to the
reorgani zation, and that in turn has doubled the workload for
the remaining staff. The firm also states that since the
reorgani zation, it has been audited by five states, and nore
audits are expected. These, too, tax its operations. Finally,
the firmindicates that its volume of fuel oil sales is “very
| arge” and that it does business in nine states.?

In the course of considering the Heating G| Application, we
also contacted a representative from the Energy Infornmation
Adm nistration (EIA). EIA stated that Heating Ol is a

12 conversation between Ronald D. Hester, OHA and Tammy Heppner, EIA on April
24, 2006.

B d.

4 Letter fromRonald Hester, OHA to Neal Kelley, Heating O Partners, L.P.,
dated May 31, 2006.

15 Letter from Neal Kelley, Heating G| Partners, L.P., to Ronald Hester,
OHA, dated June 14, 2006.

16 Conversation between Ronald D. Hester, OHA and Tammy Heppner, EIA on April
24, 2006.

17 Conversation between Ronald D. Hester, OHA and Daniel Wl zer, EIA on April
24, 2006.

1 Heating G| Partners, L.P., Application for Exception, subnitted to OHA on
April 12, 2006.

19 4.

20 4.



“certainty firn'.?' As explained above, certainty firms are of
great inportance because of the size and extent of their
oper ati ons.

| V. Analysis

Qur independent research indicates that, indeed, the firms
sales volune is so large that it is one of the |argest
residential heating oil distributors in the United States,

enpl oyi ng approximately 1,000 people with operations in the New
Engl and and m d-Atlantic area. During its fiscal year ending
June 30, 2005, the firm delivered 236 mllion gallons of
heating oil and other refined petrol eum products to its 137,000
residential, fleet, and commercial custoners. The firm has
stated that it will enmerge a “healthy conpany with a strong
platformfor future gromh” and will have “one of the strongest
bal ance sheets in the industry.”??

The Form EIA-782B reporting burden is not onerous. Form ElA
782B requires little nore than the essential type of pricing,
supply, and inventory data that is required to operate a
business. The EIA estimates that it should normally take
approxi mately two and one-half hours per nonth for a firmto
fill out EIA782B.2> The burden of this requirement can be
substantially reduced by the use of estimates.?

Gven the firms size and location, the firms data is
inmportant to the EIA The firmis one of the largest heating
oil suppliers in the industry and operates in the Northeastern
United States, an area that, historically, is heavily dependent
upon heating oil. Thus there is a strong interest in EIA
havi ng the benefit of the conpany’s data.

More inportantly, the firmis argument -- that it is now in
Chapter 11 reorgani zation and has |ost vital personnel -- does
not provide the basis for an exception at this tine. A June

14, 2006 Heating Q| press release states that the firm expects
to energe from bankruptcy in July 2006 a “healthy conpany with
a strong platformfor future growth” with “one of the strongest
bal ance sheets in the industry.”?® In view of the firnms size
and optimstic current financial outlook, we cannot conclude

2l Conversation between Ronald D. Hester, OHA and Tammy Heppner, EIA on April
24, 2006.

22 Heating Q| Partners, L.P, Press Rel ease dated June 14, 2006.

23 See Section 10 of General Instructions to Form ElA- 782B.

24 See Section 7 of the General Instructions to Form El A-782B.

%5 See note 22 supra.



that the Form ElI A-782B and Form ElI A 821 reporting requirenents
cause a speci al hardship or inpose a burden on the firmthat
is disproportionate to the burden that the reporting
requi rements i npose upon simlarly situated firns.

As the foregoing indicates the firm has not denonstrated that
it neets the standards for exception relief. Accordingly, we
have determ ned that the exception request should be deni ed.

| T 1S THEREFORE ORDERED THAT:

(1) The Application for Exception filed by Heating Ol
Partners, L.P., Case No. TEE-0035, be, and hereby is,
deni ed.

(2) Admi nistrative review of this Decision and Oder nmay be
sought by any person who is aggrieved or adversely affected
by the denial of exception relief. Such review shall be
commenced by filing a petition for review with the Federal
Energy Regul atory Conm ssion within 30 days of the date of
this Decision and Order pursuant to 18 C.F.R Part 385,
Subpart J.

George B. Breznay
Di rector
O fice of Hearings and Appeal s

Date: July 11, 2006



